






[15] Also, each defendant faced further and different particulars as cited in the

separate charging documents and admitted them by pleading guilty. Understanding 

the nature and extent of the admitted paiiiculars is therefore impmiant in fixing 

individual culpability. 

[16] Particularly here because both defendants argued Nathan contributed to his

own death. Each defendant called in aid the principle in s 9(2)( c) of the Sentencing 

Act 2002 which requires a Court to take into account, to the extent applicable, the 

conduct of the victim as a mitigating factor. Both defendants say this is one of those 

rare cases where a worker's conduct is relevant to an assessment of corporate 

culpability under the HSWA. 

[17] Contributory negligence arguments are especially fact-specific. Context is

vital. And understanding the scope and breadth of the foundational duty each 

defendant breached is important. This ensures any claimed contributory conduct is 

not wrongly employed to subve1i the statutmy policy underlying the HSWA. 

Further admitted particulars 

Pakiri.· 

[18] Pakiri admitted it was reasonably practicable for it to have:

(a) consulted with Emslaw and/or [the external auditors] to ensure that it

obtained the full audit results for Crew 26 in a timely fashion;

(b) reviewed the audits and identified, in consultation with Ernslaw, the

corrective actions necessaiy to remedy the concerns raised by the

audits;

( c) monitored the performance of Crew 26 to ensure the implementation of

the identified cmrnctive actions.

[19] And ensure that, on 13 February 2019, Crew 26 complied with the applicable

brealdng-out rules and/or procedures. Significantly that it ensure members of Crew 26 



retreat to an appropriate safe distance before each drag, being a distance of no less 

than the mean tree height of 45.4 metres for the drag that resulted in Nathan's death. 

[20] Further critical safety rules were particularised, breaches of which were

admitted. First, all breaker-out workers must be on the same side of the drag, and 

behind the head breaker-out, before the signal to haul any systems can be given. 

Second, the hauler operator must be advised of any head pull stems before the haul 

signal is given. Third, all workers must watch every stem drag, from the appropriate 

safe retreat distance, while it is in progress. Fourth, it must ensure that Crew 26's 

foreman was adequately supervised to confirm he was performing his allocated health 

and safety tasks. 

Ernslaw: 

[21] Ernslaw admitted it breached the duty imposed upon it when it was reasonably

practicable for it to have: 

(a) provided the full external audit results for Pakiri's break-out Crew 26

to Pakiri in a timely fashion;

(b) reviewed the audits and identified, in consultation with Pakiri, the

corrective actions necessmy to remedy the concerns raised by the

audits.

[22] Significantly, Ernslaw admitted it was reasonably practicable for it to monitor

the performance of Crew 26 to ensure implementation of the identified corrective 

actions and failed to do so. 

The main issues 

[23] Several main issues arose in this sentencing. I summm·ise them below:

(a) What is an appropriate award for an emotional harm reparation order?

(b) What is the starting point fine for each defendant under Stumpmaster

principles?
















































































